Th e IBA Rules are the most common feature of international arbitration around the world, yet so far little work has been done exploring the Rules themselves. In this practical guide, Peter Ashford combines a detailed discussion of the Rules and the commentary from the Drafting Committee with a tabular view of the interaction between the Rules and those of the main arbitration institutions. Written by a respected and experienced arbitration practitioner, the guide conveniently brings into one place materials that will assist in the practical application of the IBA Rules. Th is contribution to an under-covered area of international arbitration provides an invaluable handbook for arbitration practitioners in law fi rms, chambers, and general or in-house counsel in large corporations.
Preface
Th e IBA Rules on the Taking of Evidence in International Arbitration (referred to in this book simply as the Rules) are one of the few rocks on the tumultuous seas that are international arbitration. Th ey are near universally adopted by arbitral tribunals either to guide their thinking or more formally to govern the process. Where institutional rules have gaps on procedure they are fi lled by the Rules. First introduced in 1983 as the IBA Supplementary Rules Governing the Presentation and Reception of Evidence in International Commercial Arbitration; amended in 1999 and re-named the IBA Rules on the Taking of Evidence in International Commercial Arbitration they were re-named IBA Rules on the Taking of Evidence in International Arbitration (dropping the word 'Commercial' to refl ect the increasing use in investment treaty arbitral references) in 2010. Th ey manage to steer a path between common and civil law standards and expectations. Some may criticise them for not going far enough but it is, frankly, an impossible task to get global acceptance of a single standard and, even were it possible, it would remove the fl exibility for parties to craft a procedure that served the interests of the parties and the particular dispute that they have.
Th e Guide is written unashamedly from an English perspective as those are the laws that I have been trained in and use on a regular basis. Foreign (to England) sources are incorporated where possible.
Th e scheme of the book is, broadly, to reproduce the Rules Article by Article (printed in bold font), the relevant commentary to the Article (printed in italics) and then a commentary comprising particular words and phrases and a discussion.
Footnotes to the Commentaries retain the original numbering as they had in the original continuous document. Th e IBA issued these Rules as a resource to parties and to arbitrators to provide an effi cient , economical and fair process for the taking of evidence in international arbitration. Th e Rules provide mechanisms for the presentation of documents, witnesses of fact and expert witnesses, inspections, as well as the conduct of evidentiary hearings . Th e Rules are designed to be used in conjunction with, and adopted together with, institutional, ad hoc or other rules or procedures governing international arbitrations. Th e IBA Rules of Evidence refl ect procedures in use in many diff erent legal systems, and they may be particularly useful when the parties come from different legal cultures.
Since their issuance in 1999, the IBA Rules on the Taking If parties wish to adopt the IBA Rules of Evidence in their arbitration clause, it is recommended that they add the following language to the clause, selecting one of the alternatives therein provided: In every arbitration, a key issue the parties and their counsel -as well as the arbitral tribunal -must face is the determination of the procedures for that arbitration. Th e principal institutional and ad hoc rules provide the framework for the arbitration and add detailed
Commentary on the revised text of the 2010 IBA Rules on the Taking of Evidence in International Arbitration
Th is article is a revised and expanded version of the commentary to the previous text of the IBA Rules, "Commentary on the New IBA Rules of Evidence in International Commercial Arbitration", published in 2 B.L.I., pp. 16-36 (2000) .
provisions concerning matters such as initial statements of the case, appointment of arbitrators and challenges, and the nature of the award and costs -but they are purposely silent about how evidence should be gathered and presented in any arbitration pursuant to those rules. Quite properly, the principal institutional and ad hoc rules do not require that every arbitration be conducted in the same manner and so allow parties fl exibility in devising the procedures best suited for each arbitration. Party autonomy and fl exibility are among the signifi cant advantages of international arbitration.
However, in many cases this intentional gap in the rules can cause problems if the parties have confl icting views as to how the case should proceed. Th is is particularly so when the parties come from diff erent legal backgrounds and cultures. Problems can also occur when one or both of the parties are inexperienced in international arbitration.
Some three decades ago, the International Bar Association (IBA) set out to assist parties by providing a mechanism to fi ll in the gap. Th e IBA is uniquely suited to provide such guidance, as its Arbitration Committee now has more than 2,500 arbitration practitioners from 90 countries around the world.
In 1983, the IBA adopted the Supplementary Rules Governing the Presentation of Evidence in International Commercial Arbitration (the '1983 Rules') . Th e 1983 Rules were generally well received and were frequently discussed at arbitration conferences as an example of the harmonisation procedures that can occur in international arbitrations.
By 1999, the nature of international arbitration had changed signifi cantly. New procedures had developed; diff erent norms as to appropriate procedures had taken root; and the scope of international arbitration had grown considerably, as many regions of the world formerly inhospitable to international arbitration embraced it.
As a result, the 1983 Rules needed to be updated and revised, and in 1997 Committee Th e contemplated revisions were discussed at numerous arbitration conferences, and the comments received were duly considered throughout this process. Th e revised IBA Rules on the Taking of Evidence in International Arbitration were adopted by the IBA Council on 29 May 2010 (referred to herein as the 'IBA Rules of Evidence' or the 'revised IBA Rules of Evidence').
Th e resulting text of the 2010 revised IBA Rules of Evidence refl ects the Arbitration Committee's wish to change and update only as necessary to refl ect new developments and best practices in international arbitration since 1999. Users of the IBA Rules of Evidence will recognise the same structure, mechanisms and successful balance in the 2010 revised text of the IBA Rules of Evidence. Th e word 'commercial' was deleted from the title of the Rules to acknowledge the fact that the IBA Rules of Evidence may be and are used both in commercial and investment arbitration.
Th e IBA Rules of Evidence contain procedures initially developed in civil law systems, in common law systems and even in international arbitration processes themselves. Designed to assist parties
